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Until the late eighteen-seventies it was thought that the place of 
registration or incorporation was the sole test of residence (A.-G@. v. 
Alexander (1874), L.R. 10 ex. 20). This was felt to.be just, since the 
country of incorporation gave the company its birth and protected 
it with its laws. No matter where the company spread its tentacles, 
if it were dissolved at the centre, like the octopus whose head is cut 
out, it ceased to exist everywhere. 

Then, somewhat suddenly it seems, two new conceptions hit the 
firmament: one.that the true residence was where the real and sub- 
stantial business was carried on; the other that a company, like an 
individual, may have more than one place of residence (see per 
Huddleston, B., in the Cesena Sulphur and Calcutta Jute Mills Cases 
(1876), 1 T.C. 88). 

But the old idea of the place of incorporation as the test died 
hard, for as late as 1906 it was urged for the De Beers Consolidated 
Mines Ltd., a company incorporated in South Africa and assessed to 
‘U.K. tax on its profits from the sale-of diamonds to a syndicate in 
England, that a company had no existence, let alone residence, out- 
side the sovereignty of the country of incorporation. This contention 
received its quietus in the De Beers Case, when Lord Loreburn 
uttered his famous pronouncement which is graven on the hearts of 
all who have to study the residence of companies: ‘‘In applying the 
conception of residence to a company, we ought, I think, to proceed 
as nearly as we can upon the analogy of an individual. A company 
cannot eat or sleep, but it can keep house and do business. We ought, 
therefore, to see where it really keeps house and does business. An 
individual may be of foreign nationality and yet reside in the United 
Kingdom. So may a company. ... The decision of Kelly, C.B., and 
Huddleston, B., in the Calcutta Jute Mills vy. Nicholson and the 
Cesena Sulphur Company vy. Nicholson, now thirty years ago, in- 
volved the principle that a company resides, for purposes of income 
tax, where its real business is carried on. Those decisions have been 
acted upon ever since. I regard that as the true rule; and the real 
business is carried on where the central management and control 
actually abides.’’ 

At this point it might be noted that ‘‘abides’’ is in the singular 
form, indicating that the idea of ‘‘central management and eontrol’’ 
is one compound expression for centralised managerial authority. 

A layman might be pardoned for assuming that a company’s 
business is carried on where it buys and sells its goods, if a trading 
company; where it mines for ore, if a mining company; where its 
ships are plying, if a shipping company; and where its factories 
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operate and its goods are despatched, if a manufacturing company. 
But that was not the ‘‘real business’’ in the Loreburnian sense; the 
real business is carried on where the ‘‘central management and con- 
trol abides’’. The distinction was well pointed by Lord Halsbury in 
San Paulo (Brazilian) Railway Co. v. Carter (1895), 3 T.C. 407, in 
these words: ‘‘that phrase [‘‘where the trade is carried on”’] may be 
understood in two different senses. It may mean where the goods in 
respect of which trading is carried on are conveyed, made, bought or 
sold; or speaking of land, where it is cultivated or used for any other 
purpose of profit. That makes the locality of the goods or the land 
which are the subjects of the trade, to be in a certain sense the place 
where the trade is carried on, because it is the place where things 
eorporeally exist or are dealt with. But there is another sense in 
which the conduct and management, the head and brain of the 
trading adventure, are situated in a place different from that in 
which the corporeal subjects of trading are to be found... .’’ 


A further refinement crops up in New Zealand Shipping Co. Ltd. 
v. Thew (1922), 8 T.C. 208, where Lord Sterndale, M.R., in the Court 
of Appeal, seems to have distinguished this case from that of Egyp- 
tian Hotels Ltd. v. Mitchell (1915), 6 T.C. 542, on the ground that 
in the latter there were two separate businesses, one concerned with 
the making of profits in Egypt and the other with the distribution 
of profits in England, whereas in the New Zealand Shipping Case 
the activities constituted but one business. This distinction is diffi- 
cult to follow in view of Lord Sumner’s statement in the Egyptian 
Hotels Case: ‘‘to say that part of a company’s business is to pay 
dividends, if it has earned them, seems to me a play upon words’’ 
(6 T.C., at p. 552). Perhaps all that Lord Sterndale meant was that 
the London directors did not in fact exercise such central control 
of the Egyptian hotels as would have amounted to carrying on of 
business in England. 


The general conception of central management and control is 
well illustrated by the facts in the Cesena Sulphur, Calcutta Jute 
Mills, and Imperial Continental Gas Cases. 


In the Calcutta Jute Mills v. Nicholson (1876), 1 T.C. 83, the 
company was incorporated in England, had its registered office in 
London, and was managed in the United Kingdom by a Board con- 
sisting of not less than five directors. It had power to appoint persons 
resident in Caleutta as ‘‘the Caleutta Directors’’, and one such 
director was appointed. It operated jute mills near Calcutta, deriv- 
ing its profits from the buying of raw material and the manufacture 
and sale of jute. The shareholders met in England, where the divi- 
dends were declared. All the books of account were kept in India, 
and the only moneys remitted to London were those required to defray 
expenses and to pay dividends to United Kingdom shareholders. 
There was an Indian as well as an English share register, and 3,843 
shares were held in India as compared with 2,157 in the United 
Kingdom. It was held in the Exchequer that the company was 
resident in England. Kelly, C.B., said: ‘‘that acts of the highest im- 
portance affecting the well-being of the company, the operation of its 
business, and the realising and disposing of its funds are done in 
India is perfectly true; but they are all done by mere agents [p. 95] 
. .. there is no authority and no shadow of authority, quoted, which 
goes to show that the place in which the directors, who are the govern- 
ing body, meet, and in which the shareholders at large hold their 
meetings . . . and exercise the power of transacting their business, is 
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not the principal seat of business, and the place at which, in the 
language of the Act of Pariiament, the Company may be said to 
‘semde...° (p. 37). 

In Cesena Sulphur Co. Ltd. v. Nicholson (1876), 1 T.C. 88, the 
company was incorporated and had its registered office in England. 
The profits arose from the manufacture and sale of sulphur, wholly 
and exclusively carried on at Cesena in Italy. The original books of 
account were kept in Italy, but transcripts and copies were sent to 
London. The principal banking accounts were kept at Turin and 
Paris: the London banking accounts were kept for the payment of 
office and administrative expenses and local dividends. The Board 
of eight directors held their meetings in England. There was an 
Italian Delegation consisting of two or three members of the Board 
resident in Italy, by whom all the practical management of the com- 
pany’s properties and affairs was carried on. Shareholders’ meetings 
were held in England, but only 8,924 shares were held in England 
compared with 26,076 held abroad. It was held (in the Exchequer) 
that the company was resident in England. Huddleston, B., at p. 107, 
after drawing attention to the administrative part of the business in 
London ‘‘from which all the orders came, from which all the diree- 
tions flowed and where the appointments were made, where the ap- 
pointments of the officers were revoked, where the agents were nomi- 
nated, where their powers were recalled, where the money was re- 
ceived (whatever may have been sent), where the dividends were 
payable and where the dividends were declared’’, said: ‘‘ We find that 
all these acts are performed in London. I cannot help thinking that 
the main place of business of the company is in England and that 
Cesena is merely an agency, as it were, of the principal house; that 
agency being confined to the manufacture and sale of sulphur, but 
under the direction of the principal house’’. 


A company incorporated in England derived profits from inter- 
ests in gas works in various European countries, and claimed to be 
assessable as a non-resident only on profits actually received in the 
United Kingdom. The registered office was in London, where the 
meetings of the directors took place. This case was also decided in 
favour of the Crown by Kelly, C.B., and Huddleston, B. The latter 
said, at p. 147: ‘‘Where is the business concern of these gas works? 
In England. . . . the business is carried on at the place where the 
orders emanate’’ (The Imperial Continental. Gas Association v. 
Nicholson (1877), 1 T.C. 138). Whereas in the Calcutta and Cesena 
Cases, supra, one factor mentioned was the holding of shareholders’ 
meetings in England, it is indicative of the over-riding importance of 
directorial control that shareholders’ meetings are not referred to 
in this report. 


A comparison of the facts in American Thread Company v. 
Joyce (1911-1913), 6 T.C. 1 163, with those in Bradbury v. English 
Sewing Cotton Co. Ltd. (1923), 8 T.C. 481, shows how a company 
may change its residence from one country to another by transferring 
its central management and control. An American company there 
ceased to be resident in the United Kingdom despite the fact that 
practically the whole of the common stock continued to be held by an 
English company. F 

The setting up of a local Board of directors in another country 
does not affect the central management and control, even though the 
trading operations are wholly carried on in that country, unless the 


Supplement to The Australian A ccountant—July, 1950 

















July, 1950 


4 CURRENT TAXATION 





local Board is independent of control by the principal Board (The 
Egyptian Hotels Ltd. v. Mitchell (1915), 6 T.C. 542; The New Zea- 
land Shipping Co. Ltd. v. Thew (1922), 8 T.C. 208). 

The Egyptian Hotels Ltd. was a company registered in England 
which derived its profits from carrying on two hotels in Cairo. There 
was a Board of directors in England and a local Board in Egypt. 
Under the articles, the Egyptian Board, which could only be ap- 
pointed by general meetings held in Egypt, was given the manage- 
ment of the business in Egypt, and the London Board controlled all 
other business. Shareholders met in England, where the secretary 
resided, the common seal was kept, and dividends declared and paid. 
It was held by the House of Lords that the company was not resident 
in the United Kingdom. The view taken was evidently that whilst 
the London Board might ‘‘starve out the Egyptian directors’’, it 
could not usurp its functions. Lord Parker of Waddington went so 
far as to say that the powers of the London Board might enable it 
so to interfere with the company’s business in Egypt and that such 
business would cease to be carried on wholly outside the United King- 
dom, but he added, at p. 550: ‘‘it is not what they have power to do, 
but what they have actually done, which is of importance for deter- 
mining the question which now arises for decision”’’. 

In the New Zealand Shipping Co. Ltd. v. C. H. Thew (1922), 
8 T.C. 208, there were a London Board and a New Zealand Board. 
The company was held, in the House of Lords, to be resident in the 
United Kingdom. Vacancies on the London Board were filled by the 
shareholders on the London register, and in the New Zealand Board 
by shareholders on the New Zealand register, and the New Zealand 
Board was empowered to conduct and manage all the business affairs 
of the company in Australasia. The London Board was empowered 
to conduct all the business affairs of the company in the United 
Kingdom, and had exclusive control of the financial and administra- 
tive business of the company, and decided all important questions of 
policy. There were duplicate seals, separate secretaries, separate 
meetings of shareholders, and separate share registers in the United 
Kingdom and in New Zealand. The general books were kept in 
London, net profits were determined by the London Board, and all 
dividends were declared in London. Of sixteen directors, seven re- 
sided in London and nine in New Zealand. 

Lord Sterndale, M.R., in the Court of Appeal, distinguished this 
case from the Egyptian Hotels Case on the ground that ‘‘all the 
business working’’ of the hotels was carried on in Egypt. In his view 
there were two separate businesses, one concerned with the making of 
profits and the other with distribution of profits, whereas in the New 
Zealand Shipping Case the activities could not be divided thus into 
two businesses, the business of making the contracts for the homeward 
voyages from New Zealand being inseparable from that of sending 
cargoes to New Zealand, and per Warrington, L.J., ‘‘the real fact is 
that the New Zealand Board were the delegated authority to perform 
certain functions on the other side of the world, which could only be 
performed by persons residing there, but the real home is this 
country, and the real central control and management of the business 
was also in this country’’. 

De Beers Consolidated Mines Ltd. v. Howe, supra, established 
that a company neither incorporated nor registered in the United 

Kingdom might yet be resident there. Registered in the Colony of 
the Cape of Good Hope, with head offices formally at Kimberley, it 
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derived its profits chiefly from the raising of diamonds from mines 
in South Africa and their sale to a syndicate composed ef six or 
seven firms of diamond merchants all in England. The contracts were 
negotiated and executed in London, upon terms of division of profits 
between company and syndicate, with delivery in South Africa. The 
articles provided for the management and control to be vested in three 
permanent and sixteen ordinary directors and for meetings to be held 
both in Kimberley and London, and defined the powers of the respec- 
tive meetings. Two permanent and nine ordinary directors resided 
in the United Kingdom, and though some directors attended meetings 
in both countries, the majority were always in London. The common 
seal was in London. General meetings of shareholders were always 
held at Kimberley. The general accounts were kept there, but minutes 
showed that the directors in London exercised controlling interest 
over them. The House of Lords held that the company was resident 
in the United Kingdom. The Lords unanimously upheld the finding 
of the Commissioners ‘‘that the head and seat and directing power 
of the affairs of the appellant company were at the office in London 
from whence the chief operations of the company both in the United 
Kingdom and elsewhere, were, in fact, controlled, managed and 
directed’’. In reaching this conclusion, reliance was placed mainly 
on the fact that ‘‘the Directors’ Meetings in London are the meetings 
where the real control is always exercised’’ (p. 213). 

In deciding the location of central management and control, 
more weight is placed on where meetings of directors or shareholders 
are held, i.e. where the control is applied, than on the place where 
each individual resides (John Hood & Co. Ltd. v. Magee (1918), 
7 T.C. 327; The North Australian Pastoral Co. Ltd. v, F.C. of T. 
(1946), 3 A.I.T.R. 314; Waterloo Pastoral Co. Ltd. v. F.C. of T. 
(1946), 3 A.I.T.R. 329). Nor is it necessary to find the person whose 
will is most likely to prevail at meetings of the controlling body. 
*‘If he is found and identified, his residence and the company’s are 
yet two different things’’ (per Dixon, J., in The North Australian 
Pastoral Co. Ltd. v. F.C. of T., supra). 


Following dicta in earlier cases, e.g. Calcutta Jute Mills Co. Ltd. 
v. Todd, supra, per Kelly, C.B., at p. 95; Goerz & Co. v. Bell, {1904} 
2 K.B. 136, per Channell, J., at p. 146; De Beers Consolidated Mines 
Ltd. v. Howe, [1905] 2 K.B. 612, per Phillimore, J., at p. 633; The 
American Thread Co. v. Joyce, supra, per Buckley, L.J., at p. 31, 
which foreshadowed it, dual residence was first actually attributed 
to a company for income tax purposes in the Swedish Central Rail- 
way Co. v. Thompson (1925), 9 T.C. 342, where it was held that an 
English company deriving rent under a lease of a railway which it 
had constructed in Sweden remained resident in the United Kingdom 
despite the removal of the central management and control to Sweden. 
See per Lord Cave, at p. 373: ‘‘The central management and control 
of a company may be divided and it may keep house and do business 
in more than one place; and if so, it may have more than one resi- 
dence”’ 


Incorporation and/or registration and acts done to comply with 
company law, such as the filing of annual returns and the keeping 
of a share register, if these alone are found in one country, do not 
amount to divided control so as to constitute residence there; there 
must be something further which amounts to carrying on business 
(The Egyptian Delta Land and Investment Co. Ltd. v. Todd (1928), 
14 T.C. 119, and authorities cited therein). 
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Some authorities consider that dual residence would be easier 
to establish in the case of an investment than a trading company 
(Dicey, Conflict of Laws, 6th ed., at p. 128; Cheshire, Private Inter- 
national Law, 3rd ed., at pp. 248-9; Farnsworth, The Residence and 
Domicil of Corporations, at p. 120). The distinction made is that the 
business of an investment company is more or less static, consisting 
only of administration which may easily be carried on partly in one 
country and partly in another, whereas a trading company requires 
frequent decisions on policy which can only be provided by one central 
controlling body. In support of this, attention is drawn to the fact 
that in both the leading cases on dual residence (The Swedish Central 
Railway and The Egyptian Delta Cases, supra) the taxpayer com- 
panies derived their income from investments. On the other hand, 
De Beers Consolidated Mines, supra, was an active trading company, 
and Dixon, J., said of this case, it ‘‘provides a possible example of 
facts upon which dual residence might be ascribed to the company’’ 
(Koitakit Para Rubber Estates Ltd. v. F.C. of T. (1940), 2 A.L.T.R. 
136, at p. 140). Moreover, the contrary view as a generalization over- 
looks the major decisions of policy frequently required for super- 
vision and changes of investments. Residence is always a question of 
degree, and in principle and on the cases there seems to be no reason 
why any company, trading or investment, should not be capable of 
acquiring more than one residence. 

The above tests are applicable to determine the residence of a 
company under the following sections of the Commonwealth Income 
Tax Assessment Act: s. 7 (1), s. 23 (m), s. 23 (n)—see per Starke, J., 
in Koitaki Case (1941), 2 A.I.T.R. 167, at p. 170; per Dixon, J., in 
North Australian Pastoral Case (1946), 3 A.L.T.R. 314, at p. 321; 
and per Williams, J., in Waterloo Pastoral Case (1946), 3 A.L.T.R. 
329, at p. 331; and these cases show that the possibility of a company 
having more than one place of residence has been freely accepted 
by the High Court. 

Section 6 of the Commonwealth Income Tax Assessment Act adopts 
the test of ‘‘central management and control’’ as a test of residence 
in the case of a company which is not incorporated. in Australia. 
Since a company carries on business where its ‘‘central management 
and control’’ is situated, it is clear that the definition is fully complied 
with when the ‘‘central management and control’’ of a foreign com- 
pany is in Australia, and nothing more is required. An alternative 
test is the carrying on of business in Australia by a foreign company 
which has its voting power controlled by shareholders who are resi- 
dents of Australia. In this case the ‘‘central management and con- 
trol’’ may be located outside Australia. The first test provided, 
namely, incorporation in Australia, requires no explanation. Dr. 
Farnsworth, in The Residence and Domicil of Corporations, at p. 125, 
considers that the test of the place of residence of the shareholders 
controlling the voting power is based on a false deduction from the 
judgment of Lord Parker in Daimler Co. Ltd. v. Continental Tyre & 
Rubber Co. (Great Britain) Ltd., [1916] 2 A.C. 307, at p. 345. How- 
ever, it has been adopted by legislation in the Commonwealth defini- 
tion, and therefore the source of the test is immaterial for our pur- 
poses. 

In Malayan Shipping Co. Ltd. v. F.C. of T. (1946), 3 A.I.T.R. 
58, it was argued for the taxpayer company that ‘‘since the definition 
required that the company should be carrying on business in Australia 
and also that the central management and control should be in Aus- 
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tralia or the voting power of the company should be controlled by 
shareholders resident.in Australia, the carrying on of business could 
not refer to the control of the operations of business from which the 
profits arose, but only to the actual operations themselves’’. To this 
Williams, J., replied: ‘‘In the first place I am not prepared to accept 
Mr. Phillips’ construction of the definition. In Mitchell v. Egyptian 
Hotels Ltd. (1), at p. 1037, Lord Parker of Waddington said, ‘Where 
the brain which controls the operation from which the profits and 
gains arise is in this country the trade or business is, at any rate 
partly, carried on in this country’. The purpose of requiring that, 
in addition to carrying on business in Australia, the central manage- 
ment and control of the business or the controlling shareholders must 
be situate or resident in Australia is, in my opinion, to make it clear 
that the mere trading in Australia by a company not incorporated 
in Australia will not of itself be sufficient to cause the company to 
become a resident of Australia. But if the business of the company 
carried on in Australia consists of or includes its central management 
and control, then the company is carrying on business in Australia 
and its central management and control is in Australia. If on the 
other hand a company incorporated elsewhere is merely trading in 
Australia and its central management and control is abroad, it does 
not become a resident of Australia unless its voting power is con. 
trolled by shareholders who are residents of Australia. Cf. Koitaki 
Para Rubber Estates Ltd. v. Federal Commissioner of Taxation, 64 
C.L.R., at pp. 247, 251; 2 A.I.T.R., at pp. 171 and 174.”’ 


The gist of this decision seems to be that whilst the phrase 
‘‘earries on business in Australia’’ may refer either to the trading 


operations or to the exercising of central management and control, 


its only operative meaning in the definition is the former. If the 
central management and control is here, then the company necessarily 
carries on business here. If the central management and control is 
not here, then the only way in which business can be carried on here 
is by the carrying on of its trading operations. Nevertheless, Mr. 
Phillips’ contentions on behalf of Mr. Sleigh may yet be held correct. 
On the principle of expressio unius est exclusio alterius, the Legis- 
lature might have intended the phrase ‘‘ecarrying on business’’ in 
s. 6 to be exclusive of exercising ‘‘central management and control’’. 
Brief mention might be made of The North Australian Pastoral 
Co. Ltd. v. F.C. of T., supra, and Waterloo Pastoral Co. Ltd. v. F.C. 
of T., supra. In both these cases the companies were incorporated in 
the Northern Territory and carried on a pastoral business in the 
Territory. Meetings of directors and shareholders were held some- 
times in the Territory and sometimes outside, but in both cases the 
important decisions, ‘‘the ultimate operative decisions’’, were made 
on the stations themselves. In the Waterloo case the ‘‘actual effective 
management and control’’ were entrusted to two directors who con- 
sulted in Sydney, but final decisions could not be made until one of 
them visited the stations. The Board could have exercised control, 
but would then have had to visit the stations to see the condition of 
the country and the stock. The important questions dealt with on the 
property included the grading of the cattle for sale into fats and 
stores, the manner of mustering them for this purpose, the number 
of cows to be kept for breeding and to be speyed for fattening, the 
numbers of cattle to be sold and retained, the changes of the types 
and breeds of livestock carried, and the nature of the improvements 
to be made. 
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Lord Watson, in the San Paulo Case, said, at p. 412: ‘‘The only 
persons who can with propriety be described as carrying on the 
trade of the company are its directors who, for all purposes of 
administration and management, are the company itself’’. These 
words were spoken, of course, of a particular company. The Waterloo 
Case indicates that if a Board delegate its powers to one or more 
persons, the important test is where those persons make the operative 
decisions. 

It is interesting to note that in The Polzeath, [1916] P. 241, the 
minute book was referred to as ‘‘the first source of information’’. In 
that case there were two German directors and two directors residing 
in England, but the chairman, with a casting vote, resided in Ger- 
many. It was held that the financial control was in Hamburg, and 
therefore the company was not qualified under the Merchant Shipping 
Act to own a British ship. 

In eonelusion, reference is made to the dissenting judgment of 
Isaacs, J., in Australasian Temperance and General Mutual Life 
Assurance Society Ltd. v. Howe (1922), 31 C.L.R. 290, at p. 309, 
where he said: ‘‘As corporations more and more assume the functions 
of individuals, so more and more the law attributes to them concep- 
tually and by analogy individual attributes in keeping with the social 
functions they are, in fact, performing’’. 


















SUM RECEIVED FOR GOODWILL OF GROCERY BUSINESS 
Where Goodwill Held to be Local 


In July, 1945, the taxpayer, who had never previously conducted 
a business, commenced a business of a grocer and general storekeeper 
in a shop which had been empty for some time. From a start of £30 
per week his average takings rose to £160 per week when he sold the 
business in February, 1947. The goodwill of the business, which was 
conducted on leasehold premises, was sold for £470. The taxpayer 
entered into a restrictive covenant. He challenged the inclusion of 
the sum of £470 in his assessment on the ground that the goodwill 
assigned by him was personal. Held, that the sum received was assess- 
able, being consideration for ‘‘ goodwill attached to or connected with 
land a lease of which was assigned’’ by the taxpayer within the defi- 
nition of ‘‘premium’’ contained in s. 83(1) (C.T.B.R. Ref. No. 
M.29/1949). 

In the above case, there are some interesting and instructive 
observations by Mr. H. H. Trebileo, Chairman of Board of Review 
No. 2. 
**Attached to or connected with’’ 

In para. 4 of his reasons for decision, Mr. Trebilco says: ‘‘It is 
to be observed that in order to be a premium, goodwill need not 
necessarily be ‘attached to’ the land. It is sufficient if it is ‘connected 
with’ the land. Obviously more is embraced by the expression than 
goodwill which is attached to land’’. 

































Goodwill can have no existence except in connection with a business. 

In para. 5 the Chairman says: ‘‘ Again, it must be accepted that 
goodwill can have no existence except in connection with a business. 
There must, therefore, be a business conducted on the land, and the 
business must have a goodwill. However attractive and advantageous 







Supplement to The Australian Accountant—July, 1950 











July, 1950 CuRRENT TAXATION 





a business site may be there is no saleable goodwill attached to or 
connected with it unless the business conducted upon it itself has a 
goodwill. Failing such business goodwill, the advantages of the land 
as a business site merely operate as factors in determining its value 
qua land’’. 


Definition of ‘‘premium’’ does not use the expressions ‘‘local good- 
will’’ or ‘‘personal goodwill’’. 

The following statement is contained in para. 9 of the Chairman’s 
reasons: ‘‘It is to be noted that the definition itself does not use the 
expressions ‘local goodwill’ or ‘personal goodwill’, and these have only 
been called in to aid in an attempt to interpret the words that the 
definition does actually use. In my opinion, therefore, simply to 
decide that goodwill is ‘personal’ goodwill does not finally dispose of 
the problem to be solved. No doubt if a contract came under notice 
in which special provisiens appeared which served to detach from one 
person what could be described as ‘personal’ goodwill and transfer it 
to another for a consideration, special features would arise.” But 
where no such special provisions appear in a contract, I find it diffi- 
eult to accept the view that any consideration for goodwill specified 
in the contract should be excluded from the definition simply upon 
the theory that it is for ‘personal’ goodwill, because the goodwill has 
been built up by the ability and enterprise of the vendor. In such a 
ease, I incline to the view that the consideration may still be wholly 
for the goodwill, however created, which passes automatically to the 
new owner upon his acquisition of the business and which is connected 
with the land because the business itself is conducted on that land’’. 

With respect, the writers agree that where goodwill is attached to 
or connected with land, a lease of which is granted or assigned, the 
consideration received for the goodwill is assessable notwithstanding 
that it has been built up by the ability and enterprise of the vendor. 
The goodwill does not change its character on that account. The crucial 
question is, as pointed out by Rich, J., in F.C. of T. v. Williamson 
(1943), 67 C.L.R., at p. 564, whether the goodwill is ‘‘in fact con- 
nected with the land’’. 

It is true enough that, if the causal chain be forged to sufficient 
length, all goodwill is connected with land, wherever a place of busi- 
ness is maintained, including professional businesses and buying and 
selling monopolies. Where, as in such instances, goodwill is personal, 
it is only accidentally associated with the land and may be severed 
from the land and dealt with separately (The Rosehill Racecourse Co. 
v. Comr. of Stamp Duties (1903), 3 C.L.R. 393). As the Chairman 
points out, if the provisions of the contract serve to detach from one 
person what may be described as ‘‘personal’’ goodwill and transfer 
it to another, special features would arise. It is considered that where 
personal goodwill is so dealt with separately it is not assessable under 
s. 84. 


SUM RECEIVED FOR GOODWILL OF CAFE BUSINESS 
Where Goodwill Held to be Local 


In May, 1944, the taxpayer bought a cafe business situate on 
leased premises in a basement of a city building. The purchase price 
of the goodwill was £651. Ten months afterwards, the taxpayer sold 
the business, the sale price of the goodwill being £1,207. The Com- 
missioner included the sum of £1,207 in the taxpayer’s assessable 
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income, and allowed a deduction of the sum paid for the goodwill, 
£651. The taxpayer claimed that the amount received was not assess- 
able. Held, that, in the circumstances, the goodwill was local and that 
the sum received therefor was assessable (C.T.B.R. Ref. No. 
31A/1948). 


RESERVE TO PROVIDE FOR REBATES BASED ON 
VOLUME PURCHASES DURING YEAR 


In 1947, the taxpayer, a roofing materials distributor, set up a 
reserve to provide for rebates based on volume purchases by its cus- 
tomers in 1947. It was a trade practice to give such rebates to custo- 
mers who had attained a certain volume of purchases during a year. 
In actual result, the reserve was less than the sum paid out in 1948 
on 1947 business. Held, the amount set aside was a reserve against 
contingent liabilities and was not deductible (D. v. Minister of Nat. 
Rev. (1950), 2 Can. Tax A.B.C. 1). 

In the above case Brookes Lemos Ltd. v. I.R. Comr. (1947), 14 
S. Af. T. C. 295, was applied. 


REMISSION OF ADDITIONAL TAX BY BOARD OF REVIEW 

In C.T.B.R. Ref. No. M.32-35/1948, the taxpayer challenged 
assessments of profits on sale of certain properties. The. Board of 
Review held that the profits were assessable as proceeds of a business. 
These profits had not been included jn the taxpayer’s returns, and the 


facts were revealed by a departmental investigation. In reducing the 
reviewable additional (penalty) taxes imposed by the Commissioner, 
the Board of Review No. 2 said: ‘‘ Although the evidence given by 
Mr. ‘D’ and the powerful arguments addressed to the Board by 
Mr. ‘C’ have not prevailed to win a favourable decision for the com- 
pany, they are at least grounds for a reasonable belief on the part 
of the company and its officers that the company was not liable to 
assessment upon the profits arising from the sale of properties. On 
the other hand, it could hardly be claimed that the question was one 
free from doubt, and the company would have done well to put the 
Commissioner in possession of the facts relating to the disposal of 
properties to enable him to make a decision, whether or not that 
decision was in accord with the view held by the company’s officers. 
It did not do so, however, and the Commissioner was put to the 
trouble and expense of making an investigation to ascertain the facts 
upon which he made the decision which we have upheld. The company 
eannot, therefore, be acquitted of all blame in the matter. Never- 
theless we think, having regard to all the circumstances, that the addi- 
tional taxes for the years with which we have power to deal are on 
rather too high a scale. In this case, we consider that the position 
would be fairly met if additional taxes were imposed equal to 10% 
per annum upon the increased tax resulting for each year from the 
inclusion in the assessment of the profit arising from the sale of 
properties calculated for the period which commenced on the last day 
allowed for the furnishing of returns and ended on the 21st May, 
1945. The additional taxes should be further reduced accordingly’’. 

In C.T.B.R. Ref. No. M.13-17/1949, returns in respect of the 
profits of a dairying business were lodged on the footing that the 
profits were derived by a trust estate, with a widow and eight chil- 
dren as beneficiaries. At the hearing before the Board this claim was 
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abandoned and the assessments on the basis that the income was 
derived by two of the children was confirmed. In reviewing the addi- 
tional (penalty) tax under s. 226 (2), the majority of the Board took 
into consideration, inter alia, that the taxpayer and his brother, who 
were assessed, had genuinely sought to ascertain who were entitled to 
share in the business; their advisers, who were tax agents, had 
honestly believed that their opinion as to the existence of a trust was 
correct ; their advisers had informed the Department of their inten- 
tion to treat the income as having been derived by a trust estate. 
The majority of the Board decided, in the special circumstances, that 
there should be a total remission of the additional tax for two years, 
and in respect of the two other reviewable years, in the returns of 
which the deductions had been overstated, the additional taxes were 
reduced to £15 for the first year and to £2 for the second year. 
The following is a passage from the majority reasons for de- 
cision in C.T.B.R. Ref. No. M.13-17/1949: ‘‘The omission of income 
by the taxpayer and ‘E’ was not, in our opinion, the outcome of fraud 
or evasion or any other kind of dishonesty on their part or on the 
part of their advisers, but the result of a different conclusion by the 
Commissioner to that reached by their advisers on the question as 
to how the net income of the business was distributable. As to the 
taxpayer’s advisers, Mr. ‘Q’ stated: ‘I am not suggesting that Mr. 
‘*N’’ does not honestly believe there was a trust. He may be quite 
sincere and honest in that belief’. Mr. ‘N’ is a registered tax agent 
and has been in practice as an accountant for many years. While it 
is neither necessary nor desirable to suggest that whenever a tax- 
payer acts in accordance with the advice of a registered tax agent 
he should be automatically relieved of any additional tax under 
s. 226 (3), it no more follows that if the Commissioner or this Board 
takes a different view, some additional tax, for that reason alone, 
should be paid. In this case advice was honestly given and, while 
the Commissioner is perfectly entitled to take a different view of the 
law, it is not considered that the fact that the taxpayer signed the 
returns which Mr. ‘N’ prepared, the basis of which had already been 
forecast to the Commissioner, calls for payment of any additional tax 


’ 


for omission of assessable income’’. 


DEFAULT ASSESSMENTS 


The Canadian Minister of National Revenue, not being satisfied 
with the income tax returns of the taxpayer, a farmer, determined 
the amount of the tax to be paid by him for certain years by the 
‘*net worth method’’. The taxpayer challenged the assessments on the 
ground that in compiling his statement of assets at the initial date, 
the Minister had failed to include a quantity of wheat grown prior to 
the initial date and sold after that date. Held, under the ‘‘net worth 
method’’ a statement was made up of the comparative financial 
position of the taxpayer as at the initial date and as at the final date. 
The heading thereon, ‘‘Statement of net worth’’, is a misnomer. 
The statement is not meant to be a statement that would determine 
the actual net worth of the taxpayer on either date; its sole purpose 
is to determine the net income of the taxpayer between the two dates. 
The taxpayer was returning his income on a cash basis, and had the 
wheat been included in the initial statement, he would have escaped 
taxation on the proceeds of sale thereof. Taxpayer’s appeal dismissed. 
(Berry v. Minister of Nat. Rev., Can. (1950), 1 Tax A.B.C. 439.) 
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CLAIM ON APPEAL FOR DEDUCTIONS UNSUPPORTED BY 
CLEAR BOOKKEEPING ENTRIES, RECEIPTS, OR VOUCHERS 


Section 262A (1) requires that every person carrying on a busi- 
ness shall keep sufficient records in the English language of his in- 
come and expenditure to be readily ascertained. The sub-section also 
makes provisions for the retention of such records for seven years. 

In considering a claim for a deduction unsupported by clear 
bookkeeping entries, receipts, or vouchers as proof that the amount 
claimed had actually been expended, the Board of Review No. 2 
(C.T.B.R. Ref. No. M.32-35/1948) said: ‘‘In a perfect condition of 
affairs such as is no doubt contemplated by s. 262A of the Act, all 
items of outgoing will be properly recorded in the records of a tax- 
payer. But it would not be suggested that the mere inclusion of an 
item in those records is proof of its actual expenditure. On the other 
hand, the absence of an item from the records is not proof that it has 
not been expended. There can be no doubt that, unless for some good 
reason, a taxpayer should always be able to produce, upon demand, 
a receipt or voucher in support of a claim that he has expended cer- 
tain moneys. But can it be said that if, for some reason, good or 
otherwise, a taxpayer is unable to produce a receipt or voucher, his 
claim must inevitably fail? That question must, in our opinion, be 
answered in the negative, as expenditure can be proved by other 
means which need not be enumerated here’’. The Board went on to 
point out that upon every reference or appeal, the burden of proving 
that the assessment is excessive lies upon the taxpayer (s. 190 (b)). 
In the instant ease evidence, by way of production of agents’ state- 
ments and, in one instance, by oral testimony, was accepted regarding 
the payment of commissions on sales of property, although these pay- 
ments had not been recorded in the taxpayer’s books. 


PROCEEDINGS AGAINST PUBLIC OFFICER OF COMPANY 

A eompany and its public officer were charged in a court of 
summary jurisdiction on a complaint laid in June, 1948, charging 
an offence alleged to have been committed in December, 1944. The 
complaint alleged: (1) that the company had contravened s. 230 (1) 
of the Income Tax Assessment Act 1936-1944 in that the public 
officer, on behalf of the company, in a return knowingly and wilfully 
understated the amount of income of the company derived from all 
sources during the twelve months ended 31st August, 1944, and (2) 
that the public officer was, in terms of s. 5 of the Crimes Act 1914- 
1946, by act directly knowingly concerned in the commission of the 
offence alleged against the company. On an appeal by special leave 
from an Order of the Supreme Court of South Australia upon a case 
stated: Held, by the High Court, that the complaint disclosed an 
offence by the public officer by reason of s. 230 (1) of the Income Tax 
Assessment Act, and that the prosecution for such offence was com- 
menced in time. 

Order of the Supreme Court of South Australia (Reed and 
Ligertwood, JJ., Mayo, J., dissenting) varied. 

The following are extracts from the judgments in Mallan v. Lee 
(1949), 4 A.I.T.R. 363. 

Per Latham, C.J., and Dixon, J.: (1) The public officer himself 
being, upon the facts alleged against him, guilty of an offence against 
s. 230 (1) of the Income Tax Assessment Act, could not properly be 
charged under s. 5 of the Crimes Act. (2) It is an offence against 
s. 230 for any person to understate or misstate income in any return, 
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whether his own or that of any other person, and a public officer who 
knowingly and wilfully understates a company’s income in its return 
himself commits a substantive offence against s. 230, for which offence 
his company becomes vicariously responsible ; s. 252 (1) (7%) applies in 
such a case to make the public officer and the company jointly liable, 
but only in one penalty. 

Per Latham, C.J.: Whether or not proceedings under s. 230 of 
the Income Tax Assessment Act should be regarded as ‘‘criminal’’ 
proceedings, or a breach of that section should be regarded as a 
‘‘criminal’’ offence, a breach of that section is ‘‘an offence’’ and, 
therefore, the words of s. 5 of the Crimes Act, ‘‘any offence against 
any law of the Commonwealth’’, apply to a breach of s. 230 of the 
Income Tax Assessment Act. 

Per McTiernan, J.: A breach of s. 230 is a criminal offence. 

Per curiam: Where a person is by reason of s. 5 of the Crimes 
Act deemed to have committed an offence against s. 230 of the Income 
Tax Assessment Act, the time limit for a prosecution is that pre- 
scribed by s. 230 (2) of the latter act, and not that mentioned in 
s. 21 (1)(c) of the Crimes Act. 

“The following is an extract from the judgment of Dixon, J., in 
the above case: ‘‘Section 230 (1) may be divided into two parts. The 
one part says that any person who in any return knowingly and 
wilfully understates the amount of any income or makes any mis- 
statement affecting the liability of any person to tax or the amount of 
tax shall be guilty of an offence. The other part says that any com- 
pany on whose behalf the public officer or a director, servant, or 
agent of the company in any return knowingly and wilfully under- 
states the amount of any income or makes any misstatement affecting 
the liability of any person to tax or the amount of tax shall be guilty 
of an offence. A public officer cannot, I think, make his company 
responsible under the second part of the provision without himself 
becoming liable under the first part. The first part is not confined 
to a taxpayer making a return of his own income. This is designedly 
done because there are many cases in which persons may or must 
make returns of income in which they have no beneficial interest or 
which they do not derive. A trustee or an agent may, as a result of 
s. 254, make a return of the income of others, and an executor of a 
deceased taxpayer may make a return of the deceased’s income. A 
partner may make a return of the income of the partnership. The 
master, agent, or other representative in Australia of the owner or 
charterer of a ship may be called upon to make a return of freight 
or passage money: s. 130. The expressions ‘any person’ and ‘any 
income’ in s. 230 (1) were adopted so as to cover cases where the 
person making the return did so in a representative capacity and did 
not derive the income. The expression ‘any person’ where it secondly 
occurs does not necessarily mean, or refer to, the same person as is 
designated by the expression where it first occurs. A curious thing 
is that, where it first occurs, it probably does not cover a company 
falling under the second part of the provision; but where the expres- 
sion secondly occurs the expression must do so. I think that a public 
officer of a company falls under the words ‘any person who .. . under- 
states the amount of any income’ and that the words ‘any income’ 
cover his company’s income. In the same way, if the public officer 
knowingly and wilfully made a misstatement affecting the liability 
of his company to tax, he would fall within the provision. The com- 
pany’s income would be the income of a person within the words 
‘income of any person’ ’’. 
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GROUNDS OF OBJECTION MUST BE STATED 
FULLY AND IN DETAIL 


Section 190 (a) of the Commonwealth Income Tax Assessment 
Act provides that upon every reference to the Board of Review or 
appeal to the Court, ‘‘the taxpayer shall be limited to the grounds 
stated in his objection’’. 

Under s. 185, the taxpayer is required to state ‘‘fully and in 
detail the grounds on which he relies’’. 

In Molloy v. F.C. of L.T. (1937), 59 C.L.R. 608, the High Court 
referred to a provision of the Land Tax Assessment Act correspond- 
ing to s. 190 (a) as ‘‘a positive statutory provision that upon appeal 
the taxpayer is limited to the grounds set out in the notice of objec- 
tion. This we [the Court] regard as an imperative direction to the 
Court, not as a provision merely for the benefit of the Commissioner 
which he is in a position to waive’’. 

The combined effect of these. provisions is that the powers of a 
Court or Board are limited to decisions upon grounds which have 
been stated fully and in detail in an objection lodged in accordance 
with the Act (C.T.B.R. Ref. No. M.32-35/1948). 

In 11 C.T.B.R. Cas. 60, the Board of Review No. 1 held that the 
statement ‘‘that deductions of (specified sums) have been wrongly 
disallowed’’ is, by itself, not a proper objection because it states no 
grounds. 

So, also, the Board of Review No. 2 held (C.T.B.R. Ref. No. 
M.32-35/1948) that a ground of objection reading ‘‘the amount added 
as the result of the Departmental investigation is not, and no part 
thereof is, assessable income’’ did not enable the Board to review 
any matter which was not set out fully and in detail elsewhere in 
the objection. The Board said: ‘‘The Commissioner supplied to the 
company a full and detailed statement showing how the amounts 
added to the assessments for all the years concerned had been caleu- 
lated. The amounts added as the result of the departmental investi- 
gation represented a conglomeration of items. In the notices of 
objection, the public officer set out fully and in detail those items to 
which he took exception. He then added the statement ‘that the 
amount added as the result of the departmental investigation is not, 
and no part thereof is, assessable income’, but, in our opinion, this 
takes the matter no further. Whether this sweeping statement is a 
ground stated ‘fully’ may be a moot point, but to say that it is a 
ground stated ‘in detail’ would be to deprive those words of all 
sensible meaning. There is no aspect of detail about it, although the 
company was in possession of all the details of the amended assess- 
ments. In our opinion, ground 6 does not enable the Board to review 
any matter which is not set out elsewhere in the objections fully and 
in detail’’. 


BURDEN OF PROOF THAT ASSESSMENT EXCESSIVE 
LIES UPON TAXPAYER 


In C.T.B.R. Ref. No. M.32-35/1948, the Board of Review No. 2 
said: ‘‘The proof required in criminal proceedings is proof beyond 
all reasonable doubt; but ‘the burden of proving that the assessment 
is excessive’, which, by s. 190 (b), lies upon the taxpayer, does not 
contemplate proof to this degree. It is our opinion that if Mr. ‘D’ 
has given sworn evidence that he incurred expenditure in connection 
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with any of the properties under consideration but is unable to sup- 
port this by reference to book-entries, receipts, or vouchers, and that 
evidence has not been contradicted by another witness and there has 
been nothing in his demeanour or otherwise upon which properly to 
found a belief that it is untrue and unreliable, then the Board snould 
aecept his evidence unless it is inherently unreasonable and improb- 
able in respect of the matter of which he has spoken. The same 
applies, in our opinion, to evidence given by him that expenditure 
incurred by him upon or’in connection with the properties of the 
company was recouped to him by set-off or credit to his account and 
that the outgoings were incurred by the company, even though paid 
by him in the first instance’”’ 


DONATIONS MADE FOR BUSINESS REASONS 


In C.T.B.R. Ref. No. 65-66/1948, the Board of Review upheld 
the claim of the taxpayer, a community hotel, to a deduction under 
s. 51 (1) of cash gifts to an Easter pienic fund and of Christmas 
gifts in kind to drivers and hostesses of tourist coaches. 

The hotel, in the above case, is situated in a town which offers 
attractions to holiday makers. The civie authorities had, over the 
years, successfully conducted a picnic on Easter Monday which 
attracted thousands of visitors. The immediate financial benefit from 
this influx is enjoyed almost entirely by the hotel, the bar takings of 
which considerably increased on that day. ‘‘In these circumstances, 
the Board of the hotel considers it to be expedient and desirable from 
a business point of view to make a substantial contribution towards 
the expenses of the picnic, which has the direct result of bringing 
in a considerable amount of assessable income which would otherwise 
not be derived. . . . Upon the evidence, we consider that the donation 
to the picnic expenses is no different in character from an expense 
which the hotel might separately undertake in the course of its 
business activities to attract custom to the hotel. It should be allowed 
as a deduction under s. 51 (1) of the Act.”’ 

The gifts in kind were made to drivers and hostesses of tourist 
coaches, two of which arrive in the town each day throughout the 
year, bringing 40 or 50 passengers to the hotel for lunch. The man- 
agement of the hotel considers the goodwill and co-operation of the 
drivers and hostesses to be of considerable value to its business. 
‘*The gifts appear to differ little, if at all, from gifts that the hotel 
might make to its own employees, over and above their salaries and 
wages, in respect of services rendered. The hotel management con- 
siders that, although the drivers and hostesses are not employees of 
the hotel, they do, throughout the year, render service to the hotel. 
It is difficult to think of any other reason why such gifts would be 
made.”’ 

In the above case the taxpayer also made gifts to local sporting 
and public bodies and to health associations. The hotel was a mon- 
opoly and was owned by the community. Its rules empowered it to 
apply surplus profits in the promotion or encouragement of literature, 
science, art, or recreation, or for charitable purposes. The Board 
held that the last-mentioned gifts were an application of profits and 
were not deductible under s. 51 (1). The Board pointed out that the 
facts of the case differed materially from those in 8 C.T.B.R. Cas. 34, 
where the taxpayer, a brewery company, was competing for the trade 
of hotels which were not ‘‘tied’’. The donations were made only if the 
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brewery directors were satisfied that the expenditure would be for the 
benefit of its business by enhancing its sales at the expense of its 
competitors. 

And see Herrmann v. M.N.R. (1949), 1 Can. Tax A.B.C. 208, 
where entertainment expenses and Christmas gifts to persons of 
influence among the taxpayer’s customers were held to be deductible. 


ENTERTAINMENTS TAX 
Whether Association Carried on for Profit 


Section 17 (c) of the Entertainments Tax Assessment Act reads 
as follows: 

‘*17, Entertainments tax shall not be charged on payments for 
admission to any entertainments where the Commissioner is satisfied 

(c) that the entertainment is of a partly educational or partly 
scientific character conducted by a society, institution or committee 
not established or carried on for profit.”’ 

The objector was a registered association which conducted cer- 
tain entertainments but did not collect entertainments tax upon 
payments for admission thereto. The association claimed exemption 
under s. 17 (c). It was undisputed that entertainments conducted 
by the association were of a partly educational character and that 
it was a society, institution or committee within the meaning of the 
paragraph. The Commissioner was, however, of opinion that the 
association was established or carried on for profit, i.e. for the profit 
of ‘‘A’’ and ‘‘B’’, the two persons who were mainly responsibie for 
its establishment and who were employed by the association during 
the relevant period. The constitution and rules declared that the 
association was not established for profit and that the income and 
property were not to be distributed by way of pecuniary profit to the 
members. Having regard to the constitution and rules of the asso- 
ciation, the financial results of its activities, and the amounts paid to 
‘*A’’ and ‘‘B’’ as remuneration, the Board of Review held that the 
association was not established or carried on for profit and, accord- 
ingly, it was not liable to entertainments tax (C.T.B.R. Ref. No. 
Ent. 1). ‘‘It was not put to the Board that ‘A’ and ‘B’ did not 
render valuable services to the association, which was, in law, an 
entity separate from them. The evidence, on the contrary, leads to 
the conclusion that they were the mainsprings of the enterprise. It 
cannot be seen why they, just as much as others who rendered services 
to the association and were paid for them, should not be regarded 
as entitled to reasonable remuneration for their services before the 
association could be said to have made a profit at all. Those figures 
which were put to the Board do not appear to represent an unduly 
high rate of remuneration for the services of ‘A’ and ‘B’. On their 
face, they look more like a reasonable rate of remuneration than an 
appropriation of profit. One must at least doubt whether any com- 
petent person could have been found to perform the same duties for 
a lesser remuneration.’ 
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